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IN THE UNITED STATES COURT OF APPEALS

FOR THE FEDERAL CIRCUIT
____________________

ROBERT F. CHRISTIAN, II, WILLIAM A. ABEL, DALE W.
ABERSOLD, BEN P. ADAMS, RONALD K. ADAMS, WILLIAM M.

ADDY, DARRELL G. AGEE, ROBERT T. ALESSI, LUTHER V.
ALFORD, JOHN R. AMIGH, JERRY F. ANDERSON, LEE C.

ANDERSON, PHILIP W. ANTHONY, ALVIN R. APPLING, ROBERT
G. ARCHER, WILLIAM D. ARCHER, HENRY H. ARNOLD, III,

ROBERT J. ARSENAULT, WALTER W. ARTISWERGIN,
CHARLES F. ASHLEY, LARRY J. ATCHLEY, GARY L. AUS,
CHARLES M. AYERS, DOUGLAS S. AYKROYD, ROBERT W.
AYLWARD, RODNEY J. BACKMAN, CHARLTON G. BAILEY,
STEVEN S. BAILEY, DONALD K. BALDRIDGE, STEPHEN T.

BARANZYK, JOHN C. BARBEE, PETER R. BATTEN, THOMAS A.
BAUER, EDDIE L. BAYS, RICHARD S. BEAHM, LAWRENCE D.
BEARD, MICHAEL W. BEARD, WALTER S. BEARD, DAVID O.
BEAVER, ALBERT T. BECK, RAYMOND G. BECK, RONALD G.

BECK, JAMES C. BENNETT, RONALD L. BENNETT, CLELAND C.
BERG, STEVEN J. BERGANINI, BRADFORD J. BERNARD,

MICHAEL W. BESHIRI, DOUGLAS G. BIELENBERG, EDWARD A.
BLACK, KENNETH J. BLACK, HENRY C. BLACK, III, CHARLES

E. BLAKLEY, RUSSELL R. BLEVINS, DENIS M. BLINDAUER,
DANIEL K. BLIZZARD, RICHARD A. BODKIN, JOHN K. BOLES,

III, DWIGHT L. BORGES, DONALD A. BORK, GREGORY A.
BOSNER, DAVID W. BOWER, WADE H. BOWIE, JR., DAVID G.

BOYD, BROOKS A. BOYE, DREW M. BRANDT, ANDREW M.
BRANTLEY, RICHARD E.K. BRAWN, RICHARD T. BRAZZEAL,
GEORGE O. BRIDEWELL, KENNETH L. BRIGGS, PHILLIP L.



BRILLANTE, CHARLES L. BRINKLEY, ROBERT F. BRISSON, JR.,
DENTON R. BROWN, DOUGLAS J. BROWN, DOUGLAS K.

BROWN, DOUGLAS M. BROWN, LESLIE D. BROWN, RICHARD
A. BROWN, ROBERT H. BROWN, WILLIAM N. BROWN, THOMAS
A. BROZ, JAMES A. BRUECKMAN, ROGER L. BRULEY, CLAUDE

G. BRYAN, ROBERT V. BRYANT, WILLIAM R. BUCHANAN,
MICHAEL A. BURCHETT, JOSEPH M. BURKE, FREDERICK J.

BURKETT, JONATHAN K. BURNS, DONALD M. BYERS, JOHN D.
CAIN, DAVID G. CALLAWAY, NICHOLAS J. CAMERA, CHARLES

J. CAMPBELL, LOUIS P. CANTOLUPO, JOHN C. CARLEY,
LINDSAY E. CARPEN, JOHN C. CARSON, ROGER G. CARTER,

THOMAS W. CARTER, JOHN J. CARUSO, ROGER W.
CASALENGO, WILLIAM H. CASSIDY, JR., SAMUEL Q. CASTLE,

JR., CRESTON M. CATHCART, FRANCIS P. CAVANAUGH,
JOSEPH D. CERONE, JAMES D. CHAMBERS, WILLIAM W.

CHAMBERS, EDWARD S. CHAMBERS, JR., CHARLES D.
CHANCELLOR, III, ALAN R. CHANDLER, ALVIN S. CHANDLER,

KENNETH W. CHELF, STEPHEN CHRIST, MICHAEL R.
CHRISTENSEN, WILLIAM P. CHRISTIAN, ROGER CIRILLO,
JAMES C. CLARKE, JAMES E. CLARY, ENRICO A. CLAUSI,

GEORGE M. CLAXTON, LAWRENCE E. CLINE, GREGORY K.
CLODFELTER, CHARLES D. COAKER, RONALD R. COCHRAN,

WILLIAM S. COCKRELL, WILLIAM T. COFFEY, JERRY P.
COFFMAN, JOHN H. COLACICCO, CHRISTOPHER L. COLE,

WILLIAM H. COLLIER, MICHAEL W. COLLINS, BARBARA M.
COLONNA F/N/A EDWARD N. COLONNA, ERNEST J. COMER,

NORMAN C. COMSTOCK, MICHAEL J. CONNOLLY, THOMAS E.
CONRAD, HENRY S. CONROY, THOMAS J. CONSEDINE, JON C.
COOK, KELLY C. COOK, THOMAS N. COPELAND, GEORGE L.

COPPIT, JR., STEVEN C. CORDES, HAROLD T. CORKER,
ROBERT J. CORLISS, TERRY L. CORNETT, WALTER F.

COULTER, RONALD R. COURTNEY, JAMES R. COX, PHILIP V.
COYLE, ROBERT L. CRAFT, JR., KENNETH J. CRONIN, JR.,

JERRY M. CROSSETT, SAMMY E. CROUCH, GORDON CRUPPER,
JR., DANIEL N. CUMMINGS, MICHAEL W. CUPPLES, JOSEPH P.



CURRY, III, JOHN D. CUTTING, JAMES E. DAMM, DONALD R.
DAUGHERTY, MARK F. DE HAYES, JOSEPH F. DE VITO,

ROBERT P. DEMERS, JOSEPH S. DENNEHY, LEE S. DEWALD,
SR., DENNIS L. DOLAN, PETER P. DOLAN, WILLIAM M.

DOMBROWSKI, MARK J. DONALD, JAMES M. DONNELLS, JR.,
JACK E. DOPLER, GERALD S. DOYLE, DAVID L. DRAKER,
JAMES E. DRAUGHON, GUY H. DREWRY, III, STEPHEN E.

DUBRAVAC, THOMAS D. DUDLEY, JR., DAN K. DUKES, JOHN C.
DULLAHAN, JOHN W. DUNDAS, JACK L. DUNN, MICHAEL W.

DUNN, RANDALL C. DURHAM, WILLIAM L. DURHAM, ROBERT
J. EASTMAN, JERRY B. EDELEN, MICHAEL B. EDWARDS,

RICHARD L. EDWARDS, THOMAS A. EDWARDS, FREDERICK A.
EISERMAN, WILLIAM J. EKMAN, THOMAS L. ELDER,

VANSHAVE ELLIS, GORDON C. ELTON, RONALD D. ERALE,
PHILMON A. ERICKSON, JR., ROBERT E. EVANS, ROBERT A.
FARRENKOPF, DOUGLAS L. FENWICK, TERRY S. FIELDEN,

WATSON H. FIELDS, JR., WILLIAM J. FILIPPINI, JOHN M.
FIREBAUGH, JOEL T. FIRTH, ROBERT A. FLOCKE, ROBERT J.

FLYNN, DENNIS D. FOGGY, ROBERT A. FORMO, JAMES F.
FORTSON, HOWARD L. FOSTER, JOHN R. FOSTER, THOMAS L.

FOSTER, WILLIAM C. FOTHERGILL, II, LEWIS S. FOWLER,
JOSEPH W. FOX, RICHARD T. FREEMAN, FRANK A. FRIAR,
JOHN A. FRINK, DENNIS M. FRIST, VICTOR F. FRYSINGER,

THOMAS G. FUNK, DAVID H. GAINES, FRANK E. GALATI, JR.,
JOSEPH P. GALLAGHER, CURTIS E. GALLENBECK, WILLIAM

A. GEARING, JOHN M. GEER, JR., MICHAEL E. GENTILE, JOHN
A. GERACI, HAROLD N. GIBBS, WILLIAM R. GIBSON, STEPHEN

H. GILBERTSON , JOHN A. GILES, ORIN J. GILL, PAUL G.
GILLENWATER, ROBERT E. GILLESPIE, JOHN W. GLENDON,

WILLIAM A. GODWIN, III, CARL H. GOLDING, RONALD R.
GOODELL, GIL M. GOODMAN, JON R. GOODMAN, MICHAEL R.

GOOKINS, PAUL L. GOVEKAR, JR., RONALD B. GRAEF,
CHARLES F. GRAFTON, FRANK S. GRAHAM, JOHN A. GRAHAM,

GEORGE R. GRANT, LESTER W. GRAU, DAVID A. GRAYSON,
LARRY G. GREEN, WILLIAM J. GREGOR, JAMES E. GRIFFIN,



JOHN M. GRISSETT, DAVID L. GROSCHE, RICHARD A.
GUNDELFINGER, CHARLES T. GUTHRIE, EUGENE T. GWYNN,

RALPH E. HAGEMANN, CRAIG L. HALBROOK, BRYANT B.
HAMAKER, DAVID S. HAMMOND, REX H. HAMPTON, JR.,
WILLIAM M. HAND, MARTIN R.T. HARDING, THOMAS D.

HARDY, KURT C. HARIPAR, BRIAN E. HARPER, ROBERT L.
HARPER, DAVID L. HARRIGAN, JAMES R. HARRIS, TERRANCE
M. HARRIS, CHARLES E. HARRISON, III, JAMES O. HARRISON,

III, LYMAN L. HARROLD, THOMAS A. HARTLEY, JOSEPH B.
HARTMAN, DAVID R. HASKETT, MICHAEL S. HATHAWAY,

FREDERICK C. HATHORN, CURTIS D. HATLEY, CARL E.
HAWKINS, JAMES M. HAWKINS, LEWELL P. HAYDEN,

EDWARD B. HAYES, JOHN A. HAYNE, JR., PETER HEESCH, JR.,
JAMES D. HEFFELFINGER, JOHN C. HEIM, JAMES R. HEIN,

WALTER E. HEINZ, STEPHEN P. HELMERSON, EDDIE D.
HELTON, DELMA C. HENDRICKS, JR., RICHARD S. HEPWORTH,

DAVID A. HERALD, JOHN L. HERRING, JOHN O. HERRING,
WALTER V. HERROD, ROBERT B. HERRON, WILLIAM R.

HERTEL, DAVID L. HERZIK, JACK A. HIBBS, JAMES M. HILL,
KENNETH J. HIMMELRICK, PAUL S. HINDSLEY, JAMES F.

HINTON, ALAN M. HIRT, LEE W. HITCHCOCK, WILLIAM R.
HITE, JR., RAY A. HODGSON, FRANCIS M. HOFFMAN, JAMES A.
HOGAN, STUART L. HOGUE, ROBERT C. HOLCOMB, RONALD

M. HOLLAND, DELBERT D. HONCHUL, KEITH W. HOOPER,
ROBERT M. HORNE, WILLIAM C. HORVATH, KURT F.

HOVANEC, ALVIN M. HOWE, RUSSELL B. HOWELL, GRADY J.
HOWELL, JR., GEORGE F. HUBBARD, CHARLES M. HUFF,

EDWARD F. HUGHES, JAMES K. HUGHES, SAMUEL R. HUGHES,
TIMOTHY L. HULL, GERALD P. HUNT, KENNETH I. HUNT,

ANTHONY F. INGRISANO, ARTHUR P. IRELAND, EDWARD S.
JABLONSKI, JEROME A. JACOBS, WILLIAM W. JACOBSEN,

WILLIAM J. JANOUS, ANTHONY L. JAYJOCK, BARRY J.
JELINSKI, WILLIAM H. JOCKHECK, CHARLES L. JOHNSON,

FRANKLIN C. JOHNSON, GREG S. JOHNSON, KARL H.
JOHNSON, JOSEPH W. JOHNSTON, PHILIP J. JOLIAT, MICHAEL



G. JOLLY, VINCENT P. JONES, VAN P. JORDAN, DOUGLAS R.
JORREY, LAWRENCE W. JOSEPH, CHARLES A. JOYNER, JR.,

ALFRED C. JURISON, ANTON C. KAISER, MICHAEL A.
KALMERTON, WALTER J. KAMINSKI, JR., THOMAS E.

KAZMIERCZAK, JAMES M. KEBISEK, MARK P. KEEHAN, JOHN
C. KEENAN, JOHN M. KEENAN, RICHARD T. KEENE, EDWIN E.

KELLAM, LONNIE R. KELLEY, RICHARD I. KENDALL,
RICHARD M. KENNEDY, ROY D. KEOWN, ROBERT KILMER,

JR., BERNARD F. KING, JOSEPH F. KING, ROBERT C.
KLEYSTEUBER, RALPH R. KLINK, RALPH D. KNOTTS, JOHN T.

KNOWLES, JR., FRANZ E. KOCH, MAX KOCIUK, JEROME H.
KOERNER, ERIC F. KOHLMYER, MICHAEL L. KOLBAY, PETER
W. KOZUMPLIK, MICHAEL KRAMER, RAYMOND W. KRAUSE,

ROBERT P. KRAYNAK, STEPHEN KUBIAK, III, STEPHEN P.
KUBISZEWSKI, ROBERT C. KUHN, ROBERT N. KUKICH, JAMES

M. KUYKENDALL, CARL W. LAGLE, JOHN A. LAMB, JR.,
DOUGLAS R. LAMOTHE, JOHN W. LANCASTER, IV, CARL H.

LANE, FOREST J. LANE, CHARLES T. LANHAM, JOHN J.
LAROCHE, JR., JOHN O.W. LAVIGNE, MARK D. LAWRENCE,
BRUCE G. LAWSON, DANIEL R. LAZICKI, JOHN D. LAZOR,
ROBERT P. LEACH, JAMES H. LEFEBVRE, JACK R. LEIB,

TOMMY J. LENZINI, JAMES R. LEONARD, JOHN W. LESTER,
JR., RICHARD G. LEVANDOVSKY, ROGER A. LEWIS, CHARLES
E. LIBERSHAL, EDWIN O. LINDBLOOM, NORMAN H. LINDSEY,
WILLIAM B. LINDSEY, DAVID E. LING, JOHN R. LIPPENCOTT,

FRED D. LITTLEJOHN, GLENN D. LLOYD, HOWARD M. LLOYD,
JR., STEVEN H. LODWIG, THOMAS G. LOGGIE, LOUIS F.

LONDINO, CHRISTOPHER F. LONG, ANTHONY L. LORENZ,
RONNIE D. LOTT, REX E. LOVELADY, JOHN D. LOWRY,
RICHARD A. LUND, MICHAEL L. LYSFJORD, GEORGE L.

MABRY, III, RICHARD A. MACAULAY, WILLIAM L. MADDOX,
JR., FRANCIS R. MAFFEI, III, RICHARD J. MALONEY, JOSEPH

M. MANCUSO, JR., RICHARD W. MANLOVE, JAMES M. MANNO,
RONALD B. MANSFIELD, ALBERT D. MARCH, PETER A.
MARCHIONY, JR., THOMAS A. MARCONE, WILLIAM D.



MARKS, LAWRENCE S. MARKSBERRY, JAMES D. MARR,
EDGAR E. MARTIN, GARY D. MARTIN, AL J. MASON, ROBERT

F. MATEER, III, ROBERT A. MATTHEWS, II, FRANK F.
MAXWELL, JR., TERRY T. MAY, MARTIN A. MAYER, ROBERT
W. MCALPINE, ROBERT B. MCBANE, RONALD H. MCBRIDE,
MICHAEL D. MCCLATCHEY, CHANDLER Y. MCCLELLAN,

ROBERT A. MCCLESKEY, TIMOTHY O. MCCONAGHY, JAMES
H. MCCORD, MICHAEL C. MCCOY, JAMES C. MCCRORY, JR.,

PAUL R. MCDOWELL, GLENN J. MCFARLAIN, WILLIAM R.
MCGAHA, GARY F. MCLAUGHLIN, JOHN C. MCLAUGHLIN, JIM

MCMAHON, GEORGE T. MCNAMARA, RANDOLPH MEADE,
DAVID L. MEEKS, JIMMY A. MEIER, GLENN J. MEIGEL, HARRY

E. MEISELL, JOSEPH N. MEMRICK, RAYMOND T. MERCER,
JAMES F. MEYER, BARRY W. MILLER, JAMES A.

MILOBOWSKI, DONALD J. MITAROTONDA, ROBERT E.
MITCHELL, RODNEY B. MITCHELL, ROBERT E. MOLINARO,

GEORGE B. MOON, FRANK J.B. MOORE, MICHAEL W. MOORE,
WILLIAM E. MOORE, BENJAMIN MOREIRA, JR., C.D. MORGAN,

EMERSON H. MORGAN, JAMES C. MORGAN, MICHAEL E.
MORGENSTERN, MARK M. MORRISON, TERRY L. MORRISON,
SCOTT A. MOSELEY, WALTER R. MOSS, KIM A. MOTE, GARY

C. MOZINGO, ALVERNE C. MUELLER, RUSSELL
MULHOLLAND, THOMAS J. MULYCA, GARY A. MURPHY,

GARY E. MURPHY, RICHARD L. MURPHY, MAURICE E.
MURPHY, II, THOMAS R. MURRAY, RONALD E. MYERS, PAUL

F. NAGENGAST, JR., JOHN P. NAGLE, RODGER W. NASH,
STEPHEN NAZAR, PETER A. NELL, MARTIN E. NELSON, ALAN
H. NENNINGER, PETER C. NEUKOM, RICHARD R. NEUMANN,

CLAYTON R. NEWELL, MAYO W. NEYLAND, MARK A.
NEZEZON, DANIEL A. NICHOLS, FRED A. NICHOLS, FRED E.

NICHOLS, WILLIAM E. NICHOLS, DENNIS E. NICKELS,
ROBERT E.O. NICKLE, WAYNE A. NISSEN, DENNEY K. NIVENS,

BILLY NIX, DAVID C. NOELL, WILLIAM G NORTON, JOHN
NORTON, JR., EUGENE D. NOWAK, ROBERT J. O’BRIEN,

RICHARD L. O’BRYANT, DAVID G. O’CONNOR, WILLIAM D.



O’MALLEY, GARY A. OEDEWALDT, THOMAS E. OETTINGER,
JAMES H. OGDEN, JR., GARY R. OLDHAM, ALAN P. OLIVER,

REGINALD D. OLSEN, RAYMOND C. OLSZEWSKI, JR., JOHN E.
OOLEY, AUGUST R. ORSINI, RAFAEL C. ORTIZ, JAMES D.

OSBORNE, TERRY W. OWEN, STEPHEN P. PALECEK, RALPH P.
PALLOTTA, MYRON E. PANGMAN, THOMAS E. PARDUE,

RONALD P. PARKER, DAVID P. PARKIN, EDWARD G. PASIERB,
ALAN B. PASS, JAMES H. PATRICK, JAMES R. PATZER, PHILLIP
C. PEARCE, JOHN D. PEGG, JOHN L. PENCE, ROBERT R. PENCE,

FRANCIS C. PENGITORE, JAMES W. PENNY, PHILIP E.
PERKINS, BUD A. PERRY, LAWRENCE F. PHELPS, RICHARD L.

PHILLIPS, CHARLES B. PICKETTE, KENNETH R. PIERCE,
ROBERT G. PILIPICK, THOMAS M. PINNELL, HENRY C.
PITCHER, JOHN H. PITTMAN, CHARLES B. PLUMMER,

DOUGLAS E. PLUMMER, GEORGE R. POERTNER, RONALD M.
POGGEMEYER, JOHN S. POLLES, GLYNN E. POPE, RICHARD W.

POWELL, JR., ROBERT L. POYNTER, DENNIS G. PREVOST,
SHERROD N. PREWITT, DANNY L. PRINS, ROBERT C.

PROKOPEC, CLARENCE L. PULLMANN, ALLEN C. PURSCHE,
CHARLES E. PYATT, LOUIS R. PYLANT, JOHN L. QUICK, DAVID

R. QUIMBY, RALPH J. RAGOSTA, JR., RICHARD D. RANDA,
CURTIS A. RANUM, ROGER L. RATZLAFF, BRIAN G. RAUSCH,

DOYLE L. RAYMER, RICHARD H. REED, ALAN D. REEDER,
RICHARD T. REESE, DAVID W. REILLY, JOHN A. RENFROE, III,

ROBERT D. REUTER, ANDREW I. REVIE, JAMES W. RHODES,
LEE A. RIALS, JAMES A. RICE, STEPHEN D. RICE, JAMES E.

RICE, III, HARRY K. RICE, JR., DAVID F. RICHARDS, JAMES L.
RICHARDSON, ROBERT L. RIGHTMYER, BRIAN A. RINEHART,

GERALD V. RISOVI, CHARLES A. RITCHIE, PATRICK D.
RIVETTE, ALLAN L. ROACH, LEONARD J. ROBERTS, PERRY V.
ROBERTS, GEOFFREY A. ROBINSON, RUSSELL N. ROBINSON,
MELECIO R. RODRIGUEZ, HARRY W. ROLLINS, STEPHEN P.
ROMAN, PETER B. ROOT, ALEXANDER J. ROSE, KENNETH H.

ROSE, MICHAEL L. ROSEBEARY, JOHN L. ROSS, JR., DANIEL G.
ROSSBACH, JOHN W. ROWAN, JAMES M. ROWAN, III, EDWARD



RUMOLD, AUGUST RUNTE, JOHN M. RUNYAN, LAROY M.
RUSHING, RICHARD D. RUSSELL, DENNIS R. RUTH, TERRY E.

RUTLEDGE, LAWRENCE M. RYAN, WILLIAM J. RYAN,
ANTHONY J. RYBKA, RICHARD R.L. RYBOLT, JOHN J.

SABATINI, GEORGE P. SABINE, LOUIS G. SABO, JR., PETER A.
SAKACH, NICHOLAS A. SALATTI, JACK SAMIIMOONEY A/K/A

JACK MOONEY, CHARLES W. SAMUELSON, WILLIAM E.
SAMUELSON, JAMES F. SASS, GILBERT C. SATEIA, JOEL M.

SAUER, LOUIS F. SAUTER, III, FRED C. SAUTTER, III, MICHAEL
W. SAVAGE, JAMES W. SCARBOROUGH, JR., PATRICK A.

SCHADO, KURT A. SCHAEFER, RICHARD J. SCHERBERGER,
JR., ROBERT J. SCHERER, JAMES S. SCHLESINGER, ROBERT J.

SCHMITT, BERTRAND J. SCHREIBSTEIN, LARRY D.
SCHROEDER, RUSSELL B. SCHUBERT, JR., RONALD E.

SCHUPNER, WILLIAM F. SCHWEINFURTH, ROBERT J. SCURZI,
HANS J. SEARLES, CHARLES J. SELF, LINK O. SELLERS,

LAWRENCE C. SHACKLETON, ROBERT P. SHADOAN, ROBERT
S. SHAFFER, RONALD C. SHAFFER, EDWARD P. SHANAHAN,

DAVID A. SHARP, ROBERT A. SHARP, JR., KENNETH W.
SHARPE, GARY D. SHAW, JAMES E. SHAW, JUDE E. SHEA,
DONNIE R. SHELTON, FRANCIS D. SHERIDAN, ROBERT E.

SHERWOOD, WILLIAM R. SHIRLEY, DAN A. SHUEY, RONALD
M. SHULER, RANDALL O. SIMMONS, HOLLIS E. SIMMONS, III,

CHARLES H. SIMONS, ROYCE L. SIMPSON, DENNIS M. SKAGGS,
JOSEPH F. SKEELE, WILLARD A. SLAUGHTER, RUSSELL C.
SMEDS, CHARLES O. SMITH, DAVID G. SMITH, DONALD F.

SMITH, GEORGE R. SMITH, JAMES E. SMITH, PETER F. SMITH,
THOMAS B. SMITH, JAMES D. SMITH, JR., WILLIE H. SMITH,

JR., RONALD J. SMITHERMAN, LEE R. SMYRE, DONALD C.
SNEDEKER, FREDERICK C. SNOWDEN, JR., JOSEPH G. SOLTAS,

ROBERT L. SOMERS, ROGER J. SOMERVILLE, GLENN R.
SPEERSTRA, RICHARD R. SPEIDEL, STEPHEN M. SPENCER,

JOHN D. SPENGLER, MARK SPITLER, THOMAS W. SPRAGUE,
JAMES H. SPRINGFIELD, GARY L. SPUNAUGLE, WALTON D.
STALLINGS, ROBERT K. STANBERRY, JOSEPH F. STANEK,



RICHARD D. STANSBURY, GERALD E. STARTZEL, JR., JOHNNY
M. STECCO, THOMAS A. STECHER, GEORGE M. STEPHENSON,

ERNEST L. STERN, MILTON A. STETLER, WILLIAM H.
STEVENSON, PAUL A. STIPEK, JOHN P. STOBIE, ROBERT L.
STOCKWELL, NED C. STOLL, DAVID H. STONE, WILLIAM E.

STONE, WILLIAM R. STRAMM, GARY W. STRATTON, JOHN D.
STUBE, DONALD F. STUDNICKA, JAMES C. STYRON, III,

ROBERT K. SUCHKE, JACK E. SUCHLAND, DALE E. SULANDER,
ROBERT M. SULLIVAN, WALTER R. SULLIVAN, JR., GEORGE L.

SUMMERSGILL, JOE C. SUMRELL, CHARLES K. SUTTON,
HOWARD M. SWANSON, KARL E. SWANSON, DAVID A.

TALBERT, LARRY T. TALLEY, RONALD W. TARR, DARCEY T.
TATUM, EDWARD L. TAYLOR, JOHN W. TAYLOR, WILLIAM R.

TAYLOR, WINDLEY B. TAYLOR, GARY S. TERHUNE,
LAWRENCE A. TESSIER, GORDAN L. THIBEDEAU, HAROLD G.

THOMAS, WILLIAM F. THOMAS, ROBERT P. THOMPSON,
TERRY K. THRASH, JERRY W. TIBBS, WILLIAM F. TOBIN,

STEVEN B. TOONE, PETER A. TRUSKO, ROBERT B. TULLY, JR.,
DAVID A. TUPA, PAUL E. TURMENNE, JOHN B. USHER, LAYNE

A. VAN ARSDALE, WILLIAM M. VAN PATTEN, FRED H. VAN
PEER, JAMES E. VAN SICKLE, JOHN C. VANDERLAAN, HANNS

F. VANDREY, LAWRENCE E. VAUPEL, EDGAR N. VEIGA,
LAWRENCE R. VELTE, LEE H. VELTEN, ROBERT W. VENCI,

JOHN J. VERBANICK, JOSEPH O. VERNEUILLE, JR., JAMES D.
VICKREY, WILLIAM A. VIVOLO, JR., GREGORY C. VOGEL,

THOMAS F. VOIGT, GARY J. VRAZEL, RAYMOND L. WACHTEL,
EUGENE W. WAGES, WARREN C. WAGNER, LARRY B.
WALKER, GREGORY L. WALSH, GLENN L. WALTERS,

TIMOTHY R. WANKE, RICHARD M. WARD, HOWARD E.
WATKINS, NOLAN H. WATSON, WILLIAM J. WATTENDORF,

RONALD E. WATTS, RICHARD R. WAX, MALCOLM G. WEAVER,
PHILLIP H. WEBB, JR., GAVIN G. WEBBER, DENNIS L. WEEMS,
GARY M. WEERSING, RICHARD M. WEINSTOCK, WILLIAM G.

WELCH, BURNIE D. WELLS, WILLIAM J. WELSH, JOHN A.
WENING, CHRISTOPHER P. WERLE, DOUGLAS D. WERTS,



CHARLES E. WEST, GARY W. WHEELER, PAUL M. WHIDBY,
DAVID R. WHITE, GLEN R. WHITE, JOHN W. WHITMAN,
GEORGE M. WHITMILL, JOHN A. WHITSON, JAMES F.

WHITTAKER, MICHAEL A. WIDMAN, ROBERT A. WIGNALL,
SCOTT R. WILCOX, RANDELL L. WILKES, JAMES F. WILLETTS,

CHARLES W. WILLEY, CHARLES M. WILLIAMS, DONALD E.
WILLIAMS, JOE A. WILLIAMS, ROBERT C. WILLIAMS,

ROBERT W. WILLIAMS, RICHARD K. WILLIAMS, JR., BOBBY
W. WILLIAMSON, ROBERT L. WILLIAMSON, JOHN G.

WILMORE, DON A. WILSON, DAVID R. WISE, GREGORY
WOJTKUN, WILLIAM H. WOLVINGTON, BRUCE F. WOOD,

SAMUEL A. WOOD, ROBERT W. WOODS, JOHN P. WOODWARD,
HOMER W. WORRELL, DOUGLAS L. WOTRING, JOHN G.

WOYANSKY, KENNETH A. WREN, GARRY R. WRIGHT,
EDWARD E. WYKS, RICHARD H. WYMAN, EDWARD S.

WYRWAS, PAUL N. YACOVITCH, DAVID L. YARBROUGH,
WILLIAM M. YARROW, NEIL S. YAWS, FRANK A. YLINEN,

WILLIAM V. YOUKEY, WILLIAM B. YOUNG, ERNEST K.
ZELENKA, JOHN J. ZEPKO, RANDY C. ZITTEL, DAVID L.

ZOELLE,
MICHAEL D. ZOVATH, ROBERT E. ZURCHER, JR.

Plaintiffs-Appellees,

v.

UNITED STATES,

Defendant-Appellant.
____________________

ON APPEAL FROM THE UNITED STATES COURT OF FEDERAL
CLAIMS

IN 97-CV-165, SENIOR JUDGE LOREN SMITH
____________________



____________________
BRIEF OF AMICI CURIAE

RONALD ALVIN, ET AL., AND MICHAEL CHRISTENSEN, ET AL.,
IN SUPPORT OF THE POSITION OF PLAINTIFFS-APPELLEES

SUPPORTING AFFIRMANCE
____________________

December 26, 2002

OF COUNSEL:
WILLIAM A. AILEO
RR 1, Box 22C
Springville, PA 18844
(570) 278-9703

BARRY P. STEINBERG
1101 Connecticut Avenue, NW
Suite 1000
Washington, DC 20036-4374
(202) 828-2400
Attorney for Amici Curiae
Ronald Alvin, et al, and Michael
Christensen, et. al.



i

TABLE OF CONTENTS

TABLE OF AUTHORITIES ........................................................................................... ii

CONCISE STATEMENT OF IDENTITY OF AMICI CURIAE,
INTEREST IN THE CASE, AND
SOURCE OF AUTHORITY TO FILE........................................................................... 1

STATEMENT OF THE ISSUE ....................................................................................... 2

STATEMENT OF THE CASE........................................................................................ 3

SUMMARY OF ARGUMENT ........................................................................................ 4

ARGUMENT ..................................................................................................................... 5

I.  There Is No Cogent Authority Supporting the Government’s
Request to Conduct a Harmless Error Analysis Based
upon Newly Created Evidence ............................................................................ 5

II.  The Essential Holding of Texas v. Lesage Is That the Same
Decision Defense Recognized in Mt. Healthy Is Applicable
to Liability, Not Damages ..................................................................................... 7

III.  The Government Waived Assertion of a Harmless
Error Defense....................................................................................................... 13

IV.  This Appeal Concerns the Identification of Appropriate Remedies
for a Cause of Action Arising under the Due Process Clause
of the Fifth Amendment in a Military Personnel Case Based
upon Tucker Act Jurisdiction ............................................................................ 15

V.  Appellant Erroneously Asserts That the Remedy in Future Cases
Would Be Limited to a Relook Board ............................................................... 16

CONCLUSION................................................................................................................ 20



ii

TABLE OF AUTHORITIES

Cases:

Alvin v. United States, No. 99-1011C (Ct. Fed. Cl.) .................................... 1

 Arens v. United States, 969 F.2d 1034 (Fed. Cir. 1992) ........................... 19

Bankers Trust N.Y. Corporation v. United States,                                      
....................................................................... 225 F.3d 1368 (Fed. Cir. 2000)
......................................................................................................................... 8

Board of Comm'rs, Wabaunsee Cty. v. Umbehr, 518 U.S. 668 (1996) ..... 11

Chapman v. California, 386 U.S. 18 (1967) ............................................... 12

Christensen v. United States, No. 00-355C (Ct. Fed. Cl.) ........................... 1

Christian v. United States, 46 Fed. Cl. 793 (2000)..................................... 18

Christian v. United States, 49 Fed. Cl. 720 (2001).......................3, 6, 12, 18

Crawford-El v. Britton, 523 U.S. 574 (1998).............................................. 11

Diversey Lever, Inc. v. Ecolab, Inc., 191 F.3d 1350                                
................................................................................................. (Fed Cir. 1999)
....................................................................................................................... 14

Doyle v. United States, 599 F.2d 984 (Ct. Cl.), modified, 609 F.2d 990  
.............................................(Ct. Cl. 1979), cert. denied 446 U.S. 982 (1980)
................................................................................................4, 6, 8, 12-13, 16

Gonzalez v. Department of the Army, 718 F.2d 926 (9th Cir. 1983)........ 16

Hodge v. Dalton, 107 F.3d 705 (9th Cir. 1997) ......................................... 16



iii

Lesage v. Texas, 158 F.3d 213 (5th Cir. 1998)............................................ 10

Mt. Healthy City Board of Education v. Doyle,                                         
.......................................................................................... 429 U.S. 274 (1977)
...................................................................................................4, 9, 11, 13, 14
Nossen v. United States, 416 F.2d 1362 (Ct. Cl. 1969).............................. 14

Porter v. United States, 163 F.3d 1304 (Fed. Cir. 1998) ..................... 17, 18

Regents of the University of California v. Bakke,                                      
..........................................................................................438 U.S. 265 (1978)
..................................................................................................................... 7, 9

Saunders v. White, 191 F. Supp. 2d 95 (D. D.C. 2002) ....................... 18, 19

South Corp. v. United States, 690 F.2d 1368 (Fed. Cir. 1982).................... 8

Texas v. Lesage, 528 U.S. 18 (1999) .........................4, 7-9, 10-11, 13-15, 18

United Coal Miners Workers of America 1974 Pension v. Pittston Co.,  
.........................................................................984 F.2d 469 (D.C. Cir. 1993)
....................................................................................................................... 14

Village of Arlington Heights v. Metropolitan Housing Development  
..............................................................................Corp., 429 U.S.  252 (1977)
......................................................................................................................... 9

Whitus v. Georgia, 385 U.S. 545 (1967)........................................................ 8

Wooden v. Board of Regents of University System of Georgia, 247 F.3d 
.......................................................................................1262 (11th Cir. 2001)
....................................................................................................................... 11



iv

Statutes:

10 U.S.C. § 1558..................................................................................... 16, 17

10 U.S.C. § 628............................................................................................. 17

42 U.S.C. § 2000e......................................................................................... 15

Other Authorities:

H.R. Conf. Rep. No.333, 107th Cong., 1st Sess. (2001).............................. 17



v

IN THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

___________________

No. 02-5165  
____________________

ROBERT F. CHRISTIAN, ET AL.,
Plaintiffs-Appellees  

v.

THE UNITED STATES,
Defendant-Appellant

____________________

ON APPEAL FROM THE UNITED STATES COURT
OF FEDERAL CLAIMS

IN 97-CV-165, SENIOR JUDGE LOREN SMITH
____________________

BRIEF OF AMICI CURIAE
RONALD ALVIN, ET AL., AND MICHAEL CHRISTENSEN, ET AL.,

IN SUPPORT OF THE POSITION OF PLAINTIFFS-APPELLEES
SUPPORTING AFFIRMANCE

____________________

CONCISE STATEMENT OF IDENTITY OF AMICI CURIAE,
INTEREST IN THE CASE, AND

SOURCE OF AUTHORITY TO FILE

This brief is submitted on behalf of the plaintiffs in two Court of
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Federal Claims proceedings, Alvin v. United States, No. 99-1011C (Ct. Fed.

Cl.), and Christensen v. United States, No. 00-355C (Ct. Fed. Cl.).  Both of

these cases are challenges to military selection board proceedings in which

impermissible race and gender classifications were used and both have been

stayed pending the resolution of this interlocutory appeal because the issue

presented is directly related to the determination of appropriate remedies in

them.  The central focus of amici’s efforts has been meaningful judicial

vindication of the constitutional rights of military officers who have been

subjected to selection board proceedings in which merit criteria have been

compromised by imposed, impermissible considerations of race and gender.

The authority for amici participation is the consent of all parties to the

appeal.

STATEMENT OF THE ISSUE

Whether, in a case in which liability for imposed impermissible

considerations of gender and race by a military selection board has been

established, the Court of Federal Claims correctly concluded that the

government may not avoid application of the constructive service doctrine

and payment of back pay and benefits through the creation of new evidence
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by reconstituted selection boards to be conducted ten years after the

constitutionally defective proceedings?

STATEMENT OF THE CASE

Amici adopt the Appellees’ Statement of the Case.

Appellant’s Statement of Facts erroneously asserts “The court ruled

that, even though at most only 341 women and minorities were retained by

the 1992 Board, the entire class of approximately 1,030 non-minority male

officers had been harmed by the unconstitutional procedures and were thus

entitled to active duty pay from the date they were improperly separated and

other constructive service remedies until the date they are properly

separated.”  Appellant’s Brief at 7.  The court’s ruling nowhere purports to

address an “at most” number of minorities and women retained by the

Board.  JA 33-39; Christian v. United States, 49 Fed. Cl. 720, 726-27

(2001).  Additionally, the record contains conflicting numbers, probably

attributable to the subjective nature of the board and its view of what

constituted a minority.  The government's purported 341 number for

minorities and women (including “unknown”) is lower that the aggregate

number shown in the record, and the certified class is 882 officers, not the
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1030 represented by the government.  Accordingly, it is impossible to

ascertain numerical impacts of the unconstitutional instruction on the results

of the board.

SUMMARY OF ARGUMENT

As effectively set forth in the brief of the Appellees, the Court of

Federal Claims correctly applied the constructive service doctrine and

denied the government’s request to conduct new, but retroactive

proceedings as the purported remedy for the fundamentally defective 1992

Selective Early Retirement Board  (SERB) proceedings.  The government

request for reversal of that decision is contrary to Doyle v. United States,

599 F.2d 984 (Ct. Cl.), modified, 609 F.2d 990 (Ct. Cl. 1979), cert. denied

446 U.S. 982 (1980) as well as inconsistent with the application of harmless

error analysis outside the context of fundamentally flawed military selection

board proceedings.  Mt. Healthy City Board of Education v. Doyle, 429 U.S.

274 (1977).  The government’s extensive reliance upon  Texas v. Lesage,

528 U.S. 18 (1999), is entirely misplaced because (1) Lesage offers no

authority supporting the government’s request to conduct a harmless error

analysis based upon newly created evidence, (2) The Mt. Healthy/Lesage
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harmless error defense, even if relevant, applies to liability not damages and

(3) the government waived the presentation of this affirmative defense.

Moreover, the government’s reliance on cases interpreting Title VII of the

Civil Rights Act of 1964, other irrelevant statutory causes of action and

recently enacted but inapplicable legislation establishes no predicate to

deviate from the controlling applicable precedents followed by the Court of

Federal Claims.

ARGUMENT

I.  There Is No Cogent Authority Supporting the Government’s Request
to Conduct a Harmless Error Analysis Based upon Newly Created
Evidence

 Before the trial court the government requested that the Court, as the

remedy in this proceeding, remand the case to the service secretary, who

imposed the unconstitutional instructions, for the conduct of an entirely new

selection board.  Appellant’s Brief, p. 7.  The government did not present or

seek to present any evidence describing probative aspects of the 1992 SERB

evaluations.   In essence, the government did not seek to present a harmless

error defense.  Rather it simply sought to conduct a new selection board

with retroactive application.  Such a procedure is contrary to the decisions



6

in both Doyle and Mt. Healthy.

The Doyle opinion dismisses the prospect of a retroactive replay of

fundamentally flawed selection board proceedings for a variety of reasons

and concludes

The defective process can be corrected ... by giving the
adversely affected officers the opportunity to be promoted in
strict compliance with the law.  But this new opportunity
does not demonstrate that the error was harmless nor
render the original error harmless as to those officers
passed over by the new procedure; instead, it is simply the
best remedy that legal ingenuity can provide.

Doyle v. United States, 599 F.2d at 304 (emphasis added).  The same

conclusion was reached by Judge Smith applying the logic of Mt. Healthy

and Lesage to the government proposal:

..., the "harmless error" rule of Lesage concerned proof of facts
as they were at the time of the alleged violation and injury, not
creation of new procedures and analysis of new outcomes.
Tellingly, the government is not offering to produce affidavits
or records documenting the journeys of individual personnel
files through secret SERB proceedings held all the way back in
1992; nor can it do so. The reconstituted board procedure
cannot produce any, much less conclusive evidence of the 1992
SERB's decision-making.

Christian v. United States, 49 Fed. Cl. at 724-25.

There is nothing controversial about the conclusion that, in the
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absence of significant contemporaneous evidence, a Mt. Healthy harmless

error analysis is impossible.  Justice Powell reached the same conclusion in

the course of rendering his oft cited opinion in the Bakke decision:

There is no occasion for remanding the case to permit
petitioner to reconstruct what might have happened if it had
been operating the type of program described as legitimate in
Part V, supra.  Cf. Mt. Healthy City Board of Ed. v. Doyle, 429
U.S. 274, 284-287 (1977). In Mt. Healthy, there was
considerable doubt whether protected First Amendment activity
had been the "but for" cause of Doyle's protested discharge.
Here, in contrast, there is no question as to the sole reason for
respondent's rejection -- purposeful racial discrimination in the
form of the special admissions program.  Having injured
respondent solely on the basis of an unlawful classification,
petitioner cannot now hypothesize that it might have employed
lawful means of achieving the same result.  See Arlington
Heights v. Metropolitan Housing Dev. Corp., 429 U.S., at 265-
266. No one can say how -- or even if -- petitioner would have
operated its admissions process if it had known that legitimate
alternatives were available.  Nor is there a record revealing
that legitimate alternative grounds for the decision existed,
as there was in Mt. Healthy.  In sum, a remand would result
in fictitious recasting of past conduct.

Regents of the University of California v. Bakke, 438 U.S. 265, 320 n.54

(1978)(emphasis added).   Such a “fictitious recasting of past conduct” is

exactly what the government has proposed and which was correctly denied

by the Court of Federal Claims.

II.  The Essential Holding of Texas v. Lesage Is That the Same Decision
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Defense Recognized in Mt. Healthy Is Applicable to Liability, Not
Damages

The government attempts to portray the Supreme Court’s per curiam

decision in Texas v. Lesage, 528 U.S. 18 (1999) as somehow challenging

the continued vitality of Doyle.  For example, the government suggests that

if Doyle and related cases are viewed as supporting the application of the

constructive service doctrine to the plaintiffs, then they “should be

reconsidered by this court.”  Appellant’s Brief, pp. 24-25.  There is no

serious support for this position.  Indeed, the government acknowledges, as

it must, that stare decisis precludes such action unless taken by this Court

sitting en banc, or unless the earlier decision is overruled by other

controlling authority.  Bankers Trust N.Y. Corporation v. United States, 225

F.3d 1368, 1373 (Fed. Cir. 2000) (“Court of Claims cases, until overturned

by this court en banc, are binding precedent, see South Corp. v. United

States, 690 F.2d 1368, 1370-71 (Fed. Cir. 1982)”).  The government

incorrectly suggests that Texas v. Lesage, 528 U.S. 18 (1999), is authority to

revisit Doyle.

It is clear that the Doyle decision, which was rendered two years after
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Mt. Healthy, includes careful consideration of the relevance of Mt. Healthy.

Doyle v United States, 599 F.2d at 994-95.  Moreover, that analysis was not

constrained by any assumption that Mt Healthy would not apply to equal

protection or other violation of constitutional rights besides those protected

by the First Amendment.  Id.  Lesage does not represent any change in this

substantive law.

In Lesage the Supreme Court summarily ruled that the same decision

defense held applicable to a violation of First Amendment rights in Mt

Healthy was applicable to a violation of the Equal Protection Clause of the

Fourteenth Amendment.  Texas v. Lesage, 528 U.S. at 21. That Lesage was

a unanimous per curiam decision is likely due to the fact that, as to the

scope of the same decision defense, it represented nothing that the Supreme

Court had not already anticipated.  Indeed, on the very day in 1977 that Mt.

Healthy was decided, the Supreme Court noted in a footnote in another case

that the Mt. Healthy analysis was not limited to First Amendment cases:

Proof that the decision by the Village was motivated in part by
a racially discriminatory purpose would not necessarily have
required invalidation of the challenged decision.  Such proof
would, however, have shifted to the Village the burden of
establishing that the same decision would have resulted even
had the impermissible purpose not been considered.  If this
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were established, the complaining party in a case of this kind
no longer fairly could attribute the injury complained of to
improper consideration of a discriminatory purpose.  In such
circumstances, there would be no justification for judicial
interference with the challenged decision.  But in this case
respondents failed to make the required threshold showing.
See Mt. Healthy v. Doyle, post, p. 274.

Village of Arlington Heights v. Metropolitan Housing Development Corp.,

429 U.S.  252, 270 n. 21 (1977)1.  See also, Regents of the University of

California v. Bakke, 438 U.S. 265, 320 n.54 (1978).  Thus, from the very

conception of the Mt. Healthy same decision defense, the Supreme Court

has understood it to be applicable to equal protection cases.

Lesage not only fails to provide any reason to revisit Doyle, it

emphasizes the nature of the Mt. Healthy same decision defense as an

affirmative defense against liability, not a defense against damages.

Francois Lesage unsuccessfully sought admission to the University of

Texas.  He challenged his denial of admission as a violation of the Equal

Protection Clause because the school conducted a race-conscious

admissions process.  Texas v. Lesage, 528 U.S. 18, 19 (1999).   In granting

                                                
1 In addition to Arlington Heights citing Mt. Healthy, Mt. Healthy
contains citation to Arlington Heights.  The Mt. Healthy decision cites
footnote 21 of Arlington Heights in its second footnote.  Mt. Healthy City
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the school’s motion for summary judgment, the district court concluded that

the record established that race had no effect on the rejection of Mr.

Lesage’s application.  Id.  The United States Court of Appeals for the Fifth

Circuit reversed that entry of summary judgment holding, inter alia:

The possibility that ... Lesage ... would not have been offered
admission is relevant only to the quantum of damages
available -- not to the pure question of the state's liability,
which is the issue on summary judgment.

Lesage v. Texas, 158 F.3d 213, 222 (5th Cir. 1998)(emphasis added).  The

Supreme Court reversed that judgment:

Insofar as the Court of Appeals held that summary judgment
was inappropriate on Lesage's § 1983 action seeking damages
for the school's rejection of his application for the 1996-1997
academic year even if petitioners conclusively established that
Lesage would have been rejected under a race-neutral policy,
its decision is inconsistent with this Court's well-established
framework for analyzing such claims. Under Mt. Healthy City
Bd. of Ed. v. Doyle, 429 U.S. 274, 50 L. Ed. 2d 471, 97 S. Ct.
568 (1977), even if the government has considered an
impermissible criterion in making a decision adverse to the
plaintiff, it can nonetheless defeat liability by demonstrating
that it would have made the same decision absent  the
forbidden consideration. See id., at 287. See also Crawford-El
v. Britton, 523 U.S. 574, 593, 140 L. Ed. 2d 759, 118 S. Ct.
1584 (1998); Board of Comm'rs, Wabaunsee Cty. v. Umbehr,
518 U.S. 668, 675, 135 L. Ed. 2d 843, 116 S. Ct. 2342 (1996).
Our previous decisions on this point have typically involved

                                                                                                                                                
Board of Education v. Doyle, 429 U.S. 274, 287 n.2 (1977).
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alleged retaliation for protected First Amendment activity
rather than racial discrimination, but that distinction is
immaterial. The underlying principle is the same: The
government can avoid liability by proving that it would have
made the same decision without the impermissible motive.

Simply put, where a plaintiff challenges a discrete
governmental decision as being based on an impermissible
criterion and it is undisputed that the government would have
made the same decision regardless, there is no cognizable
injury warranting relief under § 1983.

Texas v. Lesage, 528 U.S. at 20-21.

Clearly, the fundamental error of the Fifth Circuit was treating a Mt.

Healthy defense as running to damages rather than liability:

The crux of the Court's concern was the Fifth Circuit's failure
to take sufficient account of the merits defense created by Mt.
Healthy City Board of Education v. Doyle, 429 U.S. 274, 97 S.
Ct. 568, 50 L. Ed. 2d 471 (1977), and its progeny.

Wooden v. Board of Regents of University System of Georgia, 247 F.3d

1262, 1276 (11th Cir. 2001).   There is nothing in Lesage that undermines

Doyle.

Judge Smith carefully parsed the holding in Lesage and articulated

the reasons Doyle remained the relevant precedent for the disposition of this

case.

However, on closer examination of Lesage, Doyle remains the
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relevant precedent in this case. First, the whole-man
evaluations challenged in Doyle and here cannot be reduced to
discrete components in the same way that graduate admissions
process can be reduced, at least in a significant part, to rating of
applicants by GRE and GPA numbers. Due to the nature of the
SERB proceedings and the classification itself, which
encouraged SERB member discretion, isolating the effect of the
discriminatory Phase I and II standards as well as Phase II
procedures is impossible. Second, the "harmless  error" rule of
Lesage concerned proof of facts as they were at the time of the
alleged violation and injury, not creation of new procedures
and analysis of new outcomes. Tellingly, the government is not
offering to produce affidavits or records documenting the
journeys of individual personnel files through secret SERB
proceedings held all the way back in 1992; nor can it do so.
The reconstituted board procedure cannot produce any, much
less conclusive evidence of the 1992 SERB's decision-making.
Thus, even the arguably more concrete Phase II revote
procedure defies post-hoc evidentiary inquiry. Third, Lesage
did not even mention the line of Supreme Court precedent cited
in Doyle concerning fundamental procedural violations. See
Doyle, 220 Ct. Cl. at 302 (citing Harrington v. California, 395
U.S. 250, 23 L. Ed. 2d 284, 89 S. Ct. 1726 (1969), Chapman v.
California, 386 U.S. 18, 17 L. Ed. 2d 705, 87 S. Ct. 824 (1967),
and Whitus v. Georgia, 385 U.S. 545, 17 L. Ed. 2d 599, 87 S.
Ct. 643 (1967)). Therefore, Lesage in no way repudiates the
teaching of Doyle that fundamental procedural errors are
inherently prejudicial.

Christian v. United States, 49 Fed. Cl. 720, 724-25 (2001).

III.  The Government Waived Assertion of a Harmless Error Defense

The government asserts that the Court of Federal Claims erred in
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applying the constructive service doctrine in the course of determining the

appropriate remedy for each officer whose career was prematurely

terminated by the SERB.  The basis for this assertion is the government’s

position that the same decision or harmless error defense discussed in Mt.

Healthy City Board of Education v. Doyle, 429 U.S. 274 (1977) and Texas

v. Lesage, 528 U.S. 18 (1999) is inconsistent with the Court of Federal

Claim’s application of Doyle v. United States, 599 F.2d 984 (Ct. Cl.),

modified, 609 F.2d 990 (Ct. Cl. 1979), cert. denied 446 U.S. 982 (1980).  As

set forth in Appellees’ Brief there is no merit to the government’s position.

However, even assuming merit to the argument, the government waived the

right to assert it.

The government’s decision to wait until the remedies phase of the

trial court proceedings to raise an affirmative defense to liability constitutes

a waiver of that defense.  Rule 8(c) of the Rules of the Court of Federal

Claims, both as in existence at the time of the initiation of this litigation and

as revised on May 1, 2002, required the government to timely set forth all

affirmative defenses.  The liability of the government was established on

cross motions for judgment on the administrative record (JA 2) which are
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treated as motions for summary judgment (JA 6).  The government was

obligated to raise its affirmative defenses in response to Appellees’ motion:

...an affirmative defense must be raised in response to a
summary judgment motion, or it is waived. See, e.g., United
Coal Miners Workers of America 1974 Pension v. Pittston Co.,
299 U.S. App. D.C. 339, 984 F.2d 469, 478 (D.C. Cir. 1993);
cf. Nossen v. United States, 189 Ct. Cl. 1, 416 F.2d 1362, 1371
(Ct. Cl. 1969).  Diversey Lever, Inc. v. Ecolab, Inc., 191 F.3d
1350, 1353 (Fed Cir. 1999).

The same decision defense as recognized in Mt. Healthy is an

affirmative defense against liability:

Under Mt. Healthy City Bd. of Ed. v. Doyle, 429 U.S. 274, 50 L.
Ed. 2d 471, 97 S. Ct. 568 (1977), even if the government has
considered an impermissible criterion in making a decision
adverse to the plaintiff, it can nonetheless defeat liability by
demonstrating that it would have made the same decision
absent the forbidden consideration.

Texas v. Lesage, 528 U.S. 18, 20-21 (1999)(emphasis added).  The record as

a whole in this case makes it abundantly clear that the government

consciously decided not to pursue a same decision defense in the course of

the liability phase.2  See, e.g., Transcript of Oral Argument Conducted April

                                                
2 Amici suggest that a major reason the government did not timely seek
to assert the defense is the fact that the government had no intention or
ability to present evidence competent to establish the defense.   As
described in Texas v. Lesage, such evidence must be sufficient to establish
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1, 1999 at 13-14. Later, however, it sought to inject the same decision

defense into the remedy proceedings.  The government cannot properly here

assert that the Court of Federal Claims did not apply an affirmative defense

which the government waived when it failed to timely raise it in response to

the plaintiffs’ cross motion for judgment on the administrative record.

IV.  This Appeal Concerns the Identification of Appropriate Remedies
for a Cause of Action Arising under the Due Process Clause of the Fifth
Amendment in a Military Personnel Case Based upon Tucker Act
Jurisdiction

This litigation arose under the jurisdiction of the Court of Federal

Claims to consider claims of military personnel for moneys allegedly

unlawfully withheld from them.  JA 56.  The Court of Federal Claims

entered summary judgment for the plaintiffs based upon the violations of

the Due Process Clause of the Fifth Amendment set forth in Count IV of the

Complaint.  JA 26.  This is not a case brought under the provisions of Title

VII of the 1964 Civil Rights Act, 42 U.S.C. §§ 2000e, et seq., or other

statutory causes of action.  Nor could it be as Title VII is inapplicable to

military personnel matters.  Gonzalez v. Department of the Army, 718 F.2d

                                                                                                                                                
“...the government's conclusive demonstration that it would have made the
same decision absent the alleged discrimination precludes any finding of
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926, 928 (9th Cir. 1983); Hodge v. Dalton, 107 F.3d 705, 708 (9th Cir.

1997).  Accordingly, the government’s multiple citations to cases

interpreting Title VII are not authority for deviation from the well

established applicable precedents of this jurisdiction including Doyle v.

United States, 599 F.2d 984 (Ct. Cl.), modified, 609 F.2d 990 (Ct. Cl. 1979),

cert. denied 446 U.S. 982 (1980).

V.  Appellant Erroneously Asserts That the Remedy in Future Cases
Would Be Limited to a Relook Board

Although the government correctly asserts that newly enacted 10

U.S.C. § 1558 is inapplicable to this litigation, it incorrectly relies upon that

statute as authority for the assertion “...if this case arose today plaintiffs

would be essentially limited to a relook board remedy.”  Appellant’s Brief,

p. 37.  Because this statement reflects a misunderstanding of both Section

1558 and the law applicable to this case, we believe comment is warranted.

Title 10 U.S.C. § 1558 creates a specialized exhaustion of

administrative remedies requirement for individuals challenging, inter alia,

                                                                                                                                                
liability.”  Texas v. Lesage, 528 U.S. at 21 (emphasis added).
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selective early retirement board proceedings.3

  The “special boards” it authorizes function in the same fashion as the

“special selection boards” authorized by 10 U.S.C. § 628 that address

promotion board problems.  The judicial review provisions of these statutes

are functionally identical.  Compare 10 U.S.C. §1558(f) with 10 U.S.C. §

628(g).

At least two reported cases have had occasion to comment on the

government’s position that such statutes “limit relief to a relook board” and

neither support it.  This Court considered the relationship of Section 628

special selection board (SSB) proceedings to harmless error in the context

of a defective records promotion case in Porter v. United States, 163 F.3d

                                                
3 The limited nature of the change accomplished by Section 1558 is
emphasized in the relevant legislative history.  Section 503 of Public Law
107-107 created 10 U.S.C. § 1558. The legislative history of that Section
includes the following in the Conference Report:

  The conferees do not intend, by this provision, to change the
existing authority of the federal courts to determine the validity
of any statute, regulation or policy relating to selection boards
in any applicable form of action, including, when authorized by
law or by the rules of the court, a class action.

H.R. Conf. Rep. No.333, 107th Cong., 1st Sess. 652 (2001).
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1304 (Fed. Cir. 1998).  The Court accepted the government’s position that

SSB consideration was appropriate in defective record cases.  The Court,

however, expressly noted likely limits:

Without deciding, we might speculate that other kinds of error
would qualify for an Air Board conclusion that the
demonstrated error vitiates the initial passovers.  Matters such
as impermissible consideration of race, sex or religion, or
instances of an illegally composed selection board (one thus
incapable of producing a legal result) come to mind.

Porter v. United States, 163 F.3d at 1321.4

  Commenting on this statement Judge Smith stated “...constitutional

adjudications are the duty of the courts, see Christian [v. United States], 46

Fed. Cl.[793] at 802 [(2000)], and that includes the remedial as well as the

liability determinations.” Christian v. United States, 49 Fed. Cl. at 725.

In Saunders v. White, 191 F. Supp. 2d 95 (D. D.C. 2002) an officer

challenged the Army’s use of its affirmative action instructions by

                                                                                                                                                

4 The government asserts that “This dicta manifested  the same
erroneous assumption that the Supreme Court reversed and repudiated (one
year after Porter) in Texas v. Lesage ...”  Appellants’ Brief, p. 21 (emphasis
in original).  With all due respect, the actual erroneous assumption at issue
is the government’s assumption that a service secretary’s personal
imposition of  unconstitutional consideration of race, sex or religion on
secret military selection board proceedings would not constitute
fundamental error.
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promotion boards.  The government sought to moot the case by convening

an SSB.  Judge Lamberth rejected this argument stating, inter alia,

...the convening of a SSB, which reconsidered the plaintiff's
application using a changed affirmative action policy and
subsequently re-denied him a promotion, says nothing  about
what decision the original selection board would have made.
That is, the fact that a different board using different criteria
failed to recommend Saunders for promotion does not
demonstrate that the original selection board, using race and
gender neutral criteria, would have failed to recommend
Saunders for promotion. As noted above, the defendant has not
presented any evidence that demonstrates that the original
boards would have reached the same conclusion using a race
and gender neutral standard.

Saunders v. White, 191 F. Supp. 2d at 116.  

As both Porter and Saunders make clear, specialized military boards

may serve a critical role in bringing military expertise to bear on military

questions but the judiciary remains responsible to correct fundamental

errors of law, particularly violations of constitutional protections.  See,

Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992).

CONCLUSION

For the foregoing reasons and  those set forth in the Appellees’Brief the

Opinion and Order of the Court of Federal Claims should be affirmed. OF
C
O
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